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INDIAN CHILD WELFARE ACT INTERGOVERNMENTAL AGREEMENT
BETWEEN THE NEW MEXICO CHILDREN, YOUTH AND FAMILIES

DEPARTMENT AND THE PUEBLO OF TESUQUE DIVISION OF SOCIAL

SERVICES.

This Intergovernmental Agreement (IGA) is between the STATE OF NEW MEXICO
acting through its Children, Youth and Families Department herein called “CYFD”, and
the Pueblo of Tesuque Tribe, herein referred to as “TRIBE”, a federally recognized
Indian Tribe.

L PURPOSE AND POLICY

A In 1978, the Congress of the United States adopted the Indian
Child Welfare Act (hereafter ICWA), Public Law 95-608, codified
as 25 USC Sections 1901-1963, “ to protect the best interests of
Indian children and to promote the stability and security of Indian
tribes and families,” 25 USC Section 1901. The ICWA authorizes
Indian tribes and states to enter into Agreements aimed at
furthering the purposes of the ICWA (25 USC Section 1919). The
State of New Mexico may enter into Cooperative Agreements with
tribes as provided in the New Mexico Joint Powers Act and the
New Mexico Children’s Code (NMSA 32A-1 et seq.). Pursuant to
these laws, the TRIBE and CYFD hereby enter into this
Agreement, subject to the terms and conditions set out below.

B. CYFD and the TRIBE recognize that:

1. There is no resource that is more vital to the continued
existence and integrity of the TRIBE than its children;

2. The United States has a direct interest, as trustee, in
protecting Indian children who are members of or eligible for
membership in an Indian tribe;

3. CYFD has a direct interest in protecting Native American
culture and encouraging the cultural diversity of the citizens
of the State of New Mexico;

4. This Agreement is entered into under 25 USC Section 1919
and the New Mexico Children’s Code (herein “NMCC”)
(NMSA 32A-1 et seq.), and is predicated on a government to
government relationship between the STATE OF NEW
MEXICO and the TRIBE in a spirit of cooperation,
coordination, communication, collaboration and good will;

5. Both voluntary and involuntary proceedings are of critical
interest to the TRIBE:

(@) To prevent any inappropriate cultural separation of
Pueblo of Tesuque children from their families and
their Pueblo of Tesuque community;



(b) To ensure that Pueblo of Tesuque children who are
removed from their homes maintain contact with their
Pueblo of Tesuque culture; and

(c) To ensure that the values of Pueblo of Tesuque
culture are preserved.

CYFD and the TRIBE agree that:

1. The primary purpose of this Agreement is to protect and
further the best interests of the Pueblo of Tesuque child and
his or her family.

2. The health, care, safety, well being and supervision of the
Pueblo of Tesuque child are the primary concerns when
providing services to a family; and

3. Where possible, the child will be raised within his or her
family and the Pueblo of Tesuque culture.

In fulfilling the terms of this Agreement, CYFD and the TRIBE
support and will act in accordance with the full faith and credit
provisions contained in Section 1911(d) of the ICWA. The ICWA
requires that the United States, the State and Indian tribes give full
faith and credit to the public acts, records and judicial proceedings
of any Indian tribe applicable to Indian child custody proceedings
to the same extent that such entities give full faith and credit to
public acts, records and judicial proceedings of any other entity.

CYFD and the TRIBE support the policy of Section 1911 of the
ICWA to transfer state court proceedings for foster care placement
or the termination of parental rights of Pueblo of Tesuque children
not domiciled or residing within the TRIBE to the jurisdiction of
the tribe upon petition of the TRIBE or the Pueblo of Tesuque
child’s parent or Indian custodian, absent good cause to the
contrary or objections by either parent.

Section 1919 (a) of the ICWA provides that States and Indian
tribes are authorized to enter into agreements with each other
respecting care and custody of Indian children and jurisdiction
over child custody proceedings, including agreements that may
provide for orderly transfer of jurisdiction on a case-by-case basis.

This agreement shall be construed in the spirit of cooperation and
in a manner that protects and promotes the best interest of Pueblo
of Tesuque children and the security of the Pueblo of Tesuque tribe
and families.

This Agreement shall be interpreted in a manner that reflects the
values of Indian culture, custom and tradition.



DEFINITIONS

1.

“Courtesy supervision” is the conduct of routine case activities by
one agency at the request of another. Each request for supervision
will include provisions regarding purpose, conditions, time lines,
goals and appropriate reporting and follow up.

“Concurrent jurisdiction” exists when the state court and the
TRIBE both have jurisdiction over a child custody proceeding.

“Domicile” means more than physical presence alone of the child
at the time of the actions giving rise to any court proceeding
covered by this Agreement. Domicile is the intended permanent
legal home of the child established by the child’s parents or other
legal custodian. The domicile of a child is that of the natural
mother unless otherwise established by the father.

“Extended Family” means the minor’s grandparent, aunt or uncle,
second cousins, stepparent, godparent or other individual approved
by consensus through a Pueblo of Tesuque family clan.

“Indian child” means any unmarried person who is under the age
of eighteen (18) and is either: (a) a member of an Indian tribe or,
(b) is eligible for membership in an Indian tribe and is the
biological child of a member of an Indian tribe.

“Indian custodian” means any Indian person who has legal custody
of an Indian child under tribal law or custom or under State law or
to whom temporary physical care, custody, and control has been
transferred by the parent of such child.

“Intervention in a judicial proceeding” occurs when the TRIBE
intervenes in a State court child custody proceeding pursuant to 25
USC Section 1911 (c). The TRIBE becomes a party to the State
court proceeding and the State retains jurisdiction over that child to
make a final disposition of the child, subject to the mandates of
ICWA.

“Jurisdiction” means the authority, capacity, power or right of a
court of law to take judicial action with respect to a child as
provided in Pueblo of Tesuque, State or Federal law. Jurisdiction
of a court over a child shall not be determinative of which
govermnmental entity is responsible for providing benefits
associated with a Pueblo of Tesuque child otherwise eligible for
those benefits.

“Parent” means any biological parent or parents of an Indian child
or any Indian person who has lawfully adopted an Indian child,
including adoptions under tribal law or custom. It does not include
the unwed father where paternity has not been acknowledged or
established.



10.

11.

12.

13.

“Transfer of Jurisdiction” occurs when the TRIBE petitions a State
Court for a transfer of jurisdiction over a child custody proceeding
from the State to the TRIBE pursuant to 25 U.S.C. Section 1911
(b), and the State Court grants the petition.

“Pueblo of Tesuque Family Court” means a court with jurisdiction
over child custody proceedings, a court established and operated
under the code or custom of an Indian tribe, or any other
administrative body of a tribe, which is vested with authority over
child custody proceedings of the Pueblo of Tesuque.

“Disrupted adoption” means an adoptive placement that ends prior
to finalization.

“Dissolved adoption” means a finalized adoption where parental
rights have been subsequently terminated or voluntarily
relinquished.

IIl.. GENERAL PROVISIONS

CYFD and the TRIBE acknowledge that this Agreement binds them and
their successors should the duties and responsibilities of CYFD and the
TRIBE be delegated or transferred by their respective governments.

A

This Agreement applies to any unmarried child under the age of
eighteen who is a member of the TRIBE, or is eligible for
membership and is the biological child of a member of the TRIBE,
herein referred to as Pueblo of Tesuque child.”

Verification of membership with the Pueblo of Tesuque is the sole
responsibility of the TRIBE. The TRIBE’s verification of
membership shall be conclusive.

- Membership inquiries shall be referred by CYFD to the Pueblo of

Tesuque ICWA Office designated in Section IV.B. for processing,
The TRIBE ICWA Office shall make all applications for
enrollment in the Pueblo of Tesuque.

. The TRIBE ICWA Office shall make a verification of membership

of a referred minor within ten (10) working days from the time
sufficient background information is provided to the TRIBE.

. If insufficient information to verify membership is provided, the

TRIBE will request additional information from CYFD in writing
within ten (10) working days of receiving the inquiry concerning
the minor’s membership.

. If CYFD is not able to provide additional information, the TRIBE

will be notified and will make a verification on the status of the
child within 30 days. If the TRIBE does not respond, CYFD may
proceed as if the child is not a Pueblo of Tesuque child.



CYFD will follow the statutory confidentiality restrictions of the
New Mexico Children’s Code and HIPPA requirements in the
performance of its responsibilities under this Agreement. The
TRIBE will follow the confidentiality restrictions of the Pueblo of
Tesuque, Federal Privacy Act, 5 U.S.C. Section 552(a), HIPAA
requirements and pertinent CYFD and TRIBE policies in
performance of its responsibilities under this Agreement.

CYFD and the TRIBE will share information in any child custody
matter where there is a transfer of jurisdiction or cooperative
placement efforts. Protective Services staff of CYFD will testify
when necessary in Pueblo of Tesuque Family Court upon issuance
of a letter from the TRIBE. Social Services staff of the TRIBE
will testify when necessary in state court upon issuance of a letter
requesting appearance by CYFD.

It is mutually agreed that there shall be established a Coordination
Committee of representatives of CYFD and the TRIBE which shall
meet quarterly or as needed to address such issues as:
Coordination and communication between parties;
Interpretation of this Agreement;

Reviews of policies and procedures;

Caseload trends and their implications;

Matters of mutual concern;

Pueblo of Tesuque customs and laws;

Federal, State or Tribal laws and regulations;
Other issues that may arise as deemed appropriate.
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The TRIBE shall be placed on the CYFD mailing list of proposed
rule changes and provided notice of proposed rule changes as
provided in CYFD’s administrative rules. Pueblo of Tesuque and
CYFD will update contact information and mailing lists on a
periodic basis.

CYFD shall designate a liaison person in CYFD administration
who will be the primary point of contact with TRIBE regarding
CYFD’s rules and policies and issues related to implementation of
this Agreement. CYFD’s liaison may be contacted at:

Native American Liaison

Children, Youth and Families Department
P.O. Drawer 5160

Santa Fe, New Mexico 87502

Telephone Number: 505-412-0093

FAX Number: 505-827-4474



The TRIBE shall designate a liaison person within its
administration who will be the primary point of contact with the
TRIBE’s administration regarding the TRIBE’s rules, policies,
financial needs and issues related to implementation of this
agreement. The TRIBE liaison may be contacted at;

Mr. Fredrick Vigil, Interim General Services Division
Director/ Housing Director

Pueblo of Tesuque

RR 42, P.O. Box 360-T

Santa Fe, New Mexico 87506

Telephone: 505-670-4750 FAX: 505-982-2331

The TRIBE shall be invited to the following CYFD staff meetings
concerning a Pueblo of Tesuque child: The mandatory meetings
pursuant to 32A-4-19 (B) and 32A-4-25.1 (A) and CYFD change
of plan staff meetings. CYFD will consider the preference of
TRIBE when developing, preparing and implementing any
permanency plan for a Pueblo of Tesuque child.

CYFD and the TRIBE recognize that when a Pueblo of Tesuque
child is the subject of a child custody proceeding the free flow of
information between CYFD and the TRIBE in relation to the
Pueblo of Tesuque child is proper, necessary to the administration
of the child protective services laws of the STATE OF NEW
MEXICO and the TRIBE, and is in the best interests of the Pueblo
of Tesuque child. CYFD will make information, reports and
records relating to Pueblo of Tesuque children available to the
TRIBE to the extent authorized by the New Mexico Children’s
Code, NMSA 32A-4-6 (C), CYFD policy and other state and
federal confidentiality statutes and administrative rules. Pueblo of
Tesuque will make information, reports and records relating to
Pueblo of Tesuque children available to the CYFD to the extent
authorized by Pueblo of Tesuque law, Pueblo of Tesuque policy
and other federal confidentiality statutes and administrative rules.

CYFD and the TRIBE acknowledge that the disclosure of alcohol
or drug abuse treatment records is governed exclusively by federal
law.

Expert Witness

On a case-by-case basis, the TRIBE will provide CYFD with the
names of persons qualified to testify as expert witnesses on issues
of tribal customs regarding child rearing, parenting and the role of



extended family members raising Pueblo of Tesuque children. If
expert testimony is required, CYFD will consider the use of one of
the experts identified by the TRIBE.

M. CYFD shall comply with the terms of this Agreement when the
Agreement provides greater protection for the rights and role of the
TRIBE than requirements of CYFD administrative rules, provided
there is no violation of applicable laws and administrative rules.

NOTICE

CYFD shall make reasonable efforts to determine whether any child taken
into custody is a Pueblo of Tesuque child and, if so, CYFD must give
notice to the TRIBE in accordance with Section 1912 of the ICWA.

A. Type of Proceeding
CYFD shall notify the TRIBE, as provided in section IV.B of this
Agreement, of any instance where CYFD has received physical
custody of or initiated a protective services action regarding a child
that CYFD knows or has reason to believe is a Pueblo of Tesuque
child of the following actions known to CYFD:

1. Involuntary proceedings involving placement of a Pueblo of
Tesuque child: foster care placement or a change in foster care
placement, termination of parental rights proceeding,
permanent guardianship and pre-adoptive placement;

2. Voluntary proceedings involving placement of a Pueblo of
Tesuque child: foster care placement, pre-adoptive placement,
relinquishments, permanent guardianship and consent to
termination of parental rights;

3. Judicial hearings in all proceedings to which the TRIBE is
entitled to notice under (a) and (b) above, and any change in
hearing dates and times;

4.  Any disrupted or dissolved adoption of a Pueblo of Tesuque
child who has been placed from CYFD custody.

B. CYFD shall provide notice of the actions listed in Section IV.A of
this Agreement when such proceedings involve a Pueblo of
Tesuque child to:

Pueblo of Tesuque

Social Services Department/ICWA

RR 42, P.O. Box 360-T

Santa Fe, New Mexico 87506

Telephone: 505-690-8152 FAX: 505-955-7791



C. Time Limits
CYFD shall give notice in the circumstances described in Section
IV-A as follows:

1. When a child CYFD knows or has reason to believe is a
Pueblo of Tesuque child is taken into custody pursuant
to NMSA 1978 32A-4-6, CYFD shall give notice by
telephone within 24 hours (excluding weekends and
holidays) of taking physical custody of the child, or
within 24 hours after subsequently learning that the
child is believed to be a Pueblo of Tesuque child.
CYFD shall give written notice to the TRIBE contact
office by registered mail, return receipt requested,
within five (5) days of the telephone notice (excluding
weekends and holidays).

2. At the time of filing a neglect/abuse or Families In
Need of Court Ordered Services petition in State court
involving a child CYFD knows or has reason to believe
is a Pueblo of Tesuque child, CYFD shall give notice
by telephone within 24 hours (excluding weekends and
holidays) of commencing the action. Notice shall
include information about the scheduled court
appearances. In addition, CYFD shall give written
notice to the TRIBE contact office by registered mail,
return receipt requested, as soon as possible after
commencing the action, but in no event, no later than
five (5) days after the telephone notice (excluding
weekends and holidays).

3. CYFD shall notify by telephone of any changes in
scheduled hearings as soon as possible, involving a
child CYFD knows or has reason to believe is a Pueblo
of Tesuque child, but in any event, no later than 24
hours (excluding weekends and holidays) after learning
of the change.

4. CYFD shall notify by telephone within 24 hours
(excluding weekends and holidays) of taking custody of
a child CYFD knows or has reason to believe is a
Pueblo of Tesuque child to extended family members
known to CYFD who may be suitable to provide care
for the child. In individual cases, the TRIBE and CYFD
may agree that the TRIBE will assume responsibility
for notifying the extended family members.

5. CYFD shall intervene on referrals that are imminently
life threatening and shall notify the TRIBE within 24
hours (excluding weekends and holidays) from the time






